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Opi nion by Cissel, Admi nistrative Trademark Judge:
On Decenber 8, 1997, applicant filed an application to

regi ster the mark shown bel ow

on the Principal Register in connection with "an over-the-
counter pharnmaceutical which relieves heartburn, acid

i ndi gestion and sour stonmach,” in Cass 5. The basis for
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filing the application was applicant's assertion that it
possessed a bona fide intention to use the mark in
connection with these goods in comerce.

The Exam ning Attorney refused registration under
Section 2(d) the Lanham Act on the ground that if applicant
were to use the mark it seeks to register in connection
with the pharnmaceutical product specified in the
application, it would so resenble two registered
trademar ks, both of which are owned by the sane busi ness,
that confusion would be likely. The first registered nmark

cited as a bar to the instant application is shown bel ow

The registration' identifies the products on which this mark
is used as "homeopat hi c pharmaceuti cal preparations for the
relief of mnor anxiety, nervous tension or occasional
stress, under the formof drops." The second registration?

is for the mark shown bel ow.

! Reg. No. 1,885,532, issued on the Principal Register to Lehning
Enterprise Limted Liability Conpany France on March 21, 1995.

2 Reg. No. 1, 912,186, issued on the Principal Register to the
sanme conpany on August 15, 1995.
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The goods in in that registration are identified as
"honmeopat hi ¢ pharmaceuti cal preparations for the relief of
cold and flu synptons, under the formof drops.” Both of
the cited registrations are in O ass 5.

Responsive to the refusal to register, applicant
presented argunents that confusion with either of the two
regi stered trademarks would not be likely if applicant were
to use the mark it seeks to register in connection with the
goods set forth in the application.

The Exami ning Attorney was not persuaded by
applicant's argunents, however, and the refusal to register
was rmade final in the second O fice Action.

Applicant tinmely filed a notice of appeal. Both
applicant and the Examining Attorney filed briefs on
appeal , but applicant did not request an oral hearing
bef ore the Board.

Based on careful consideration of the witten
argunents and record in this application, we find that the
refusal to register is well taken. Confusion between the
cited registered marks and applicant's mark woul d be likely
because of the related nature of the goods and the
simlarities of the commercial inpressions created by these

mar ks.
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In order for confusion to be likely, the goods of the
parties do not need to be identical or even directly
conpetitive. Al that is required is that they be rel ated
in sone manner or that the conditions surrounding their
mar keti ng be such that they could be encountered by the
same purchasers under circunstances that could give rise to
the m staken belief that the goods emanate from a common
source. In re International Tel ephone & Tel egraph Corp.,
197 USPQ 910 (TTAB 1978).

Appl i cant seeks registration for an over-the-counter
phar maceuti cal product for the relief of heartburn, acid
i ndi gestion and sour stomach. The first cited registration
is for pharmaceutical preparations for the relief of mnor
anxi ety, nervous tension or occasional stress, and the
second is for pharmaceutical preparations for the relief of
cold and flu synptons. These products, while not
identical, are obviously commercially related. Al are
sold as over-the-counter renedi es; none necessarily
requires a prescription. Al treat comon physical
di sorders, i.e., heartburn, indigestion, nervous tension,
stress and the synptons of colds and flu. As the Exam ning
Attorney points out, the treatnent of "m nor anxiety" or
"nervous tension"” should not be considered "totally

divergent" (as applicant had put it), fromthe treatnent of
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“heartburn” or "acid indigestion.” |In the case at hand,
the use of simlar trademarks on these pharnmaceutica
preparations whi ch nove through the sane channel s of trade
to the sane ordinary consuners for the treatnment of related
m nor disorders would plainly be likely to lead to
confusion. Moreover, in the field of pharmaceutica
products, in view of the possibility of dire consequences
whi ch could arise fromtaking the wong nedicine, an extra
measure of care nust be taken to prevent confusion.
Schering Corp. v. Alza Corp., 207 USPQ 504 (TTAB 1980).

Not wi t hst andi ng applicant's argunment to the contrary,
the mark sought to be registered, if used on the over-the-
counter pharnmaceutical product specified in the
application, would be likely to be confused with the two
mar ks which are registered for related pharnmaceutica
preparations. The test is not whether the marks can be
di stingui shed when subjected to a side-by-side conparison.
Rather, it is whether the marks create sim/lar overal
comercial inpressions. Visual Information Institute, Inc.
v. Vicon Industries Inc., 209 USPQ 179 (PTA the 1980). The
focus is on the recollection of the average purchaser, who
usually retains general, rather than specific, inpressions
of trademarks. Chentron Corp. v. Mirris Coupling & C anp

Co., 203 USPQ 537 (TTAB 1979).
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The mark applicant seeks to register is essentially
"L 75." The registered marks, on the other hand, are
"L.72" and "L.52." There are obvious differences between
t hese marks when they are conpared next to each ot her,
including the fact that applicant intends to present the
letter "L" above the nunber and the fact that both
regi stered marks incorporate a period after the letter "L,"
wher eas applicant does not intend to do so. As noted
above, however, side-by-side conpasrison is not the test
for likelihood of confusion. Especially when we take into
account the falibility of the nenories of typical
consuners, when these marks are considered in their
entireties, they create simlar comercial inpressions
because they are simlar in sound and appearance, and none
has an apparent nmeaning or connotation in connection with
t he goods. Consuners of over-the-counter preparations for
relief of mnor disorders |like colds, stress and
i ndi gestion would be likely to assune that the use of
different two-digit nunbers used after the same capital "L"
is to indicate distinctions anong these nedications
according to the particular synptons they are intended to
relieve, but these consuners would also |ikely assune that
these simlar marks indicate that all such products sold

under these three marks emanate fromthe sane source.
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| f we had any doubt as to whet her confusion would be
i kely, such doubt would have to be resolved in favor of
the regi strant and agai nst the applicant, who, as the
newconer, has a duty to choose a mark that would not be
likely to cause confusion with the prior used and
regi stered mark. In re Hyper Shoppes (Ghio) Inc., 837 F.2d
840, 6 USPQRd 1025 (Fed. G r. 1988); Burroughs Wl |l cone Co.
v. Warner-Lanbert Co., 203 USPQ 191 (TTAB 1979).

DECI SION:  The refusal to register is affirmed.

R F. C ssel

B. A Chapnman

D. E. Bucher
Adm ni strative Trademark Judges
Trademark Trial & Appeal Board
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